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Per Curiam.
I. ISSUES PRESENTED

On appeal, we are asked to determine whether the trial court
erred in applying a more stringent pleading standard to an action
for defamation than is required by Rule 8 of the Federal Rules of
Civil Procedure.
II. FACTS AND PROCEDURAL POSTURE

On July 27, 1992, Wayne James Retail, Inc. entered into a
lease agreement for certain premises owned by The Frank Wiesner
Company located in Christiansted, St. Croix. Wayne James
(*Appellant”), is the president of Wayne James Retail, Inc..
Appellant executed the lease agreement on behalf of Wayne James
Retail, Inc. and tock possession of the premises in October of
1992. On August 10, 1994, The Frank Wiesner Company filed a
forcible entry and detainer action. The complaint alleges that
the Appellant stopped paying rent in March of 1994, and despite
demand, refused to vacate the premises. {App. &t 15-16). The
Frank Wiesner Company was represented by Attorney Linda Morgan
(“Morgan”) .

On January 27, 1995, the trial court entered a judgment of

restitution in favor of the landlord. (App. at 24-25.) The writ
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of restitution was executed by Superior Court Marshals on March
3, 1995.' (App. at 26)

On March 6, 1995, Morgan appeared on a television interview
which aired on the Channel 8 News program. In said interview,
Morgan allegedly claimed that the Appellant was in arrears in his
rent from the beginning of his lease; his rent payments bounced
and that he was a dishonest, untrustworthy businessman.

On August 28, 1996, Appellant filed a complaint for
defamation and infliction of emotional distress agdinst Attdérney
Morgan, Margaret Wiesner and Erick Erschen d/b/a Frank Wiesner &
Asscociates ("Appellees"). He alleged that the Appellees defamed
and slandered him by falsely claiming, inter alia, that he was an
untrustworthy business man. (App. at 7.) Appellant alléged that
Appellees’ actions caused him to suffer “ruination of reputation,
mental anguish, loss of businéss opportunity, loss of business,
loss of income, emotional distress, physical injuries; loss of
enjoyment of life, and loss of political opportunities.” (App.

at 8, 9.}

At the time the trial court congidered this matter, it was known as
the Territorial Court of the Virgin Islands and its judges were referred to asm
Territorial Court Judges. Effective Jamuary 1, 2005, however, the name of the
Texritorial Court changed to Superior Court of the Virgin Islands. See Act of
Cct. 29, 2004, No. 6687, sec. 6, § 2, 2004 V.I. Legis. 6687 (2004).
Recognizing this renaming, we employ the term Superior Court.
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Instead of filing an answer, the Appellees filed motiong to
dismige and for a more definite statement.? On August 7, 2002,
the court granted Appellees’ motion to. dismiss. {App. at 2-4).
This timely appeal followed.
III. JURISDICTION AND STANDARD OF REVIEW

Thig Court has appellate jurisdiction over the Superier
Court’s final judgment pursuant to the Revised Organic Act of
1954, as amended, § 23A, 48 U.8.C. § 1613a, and V.I.C. 4 § 33.
Our review of a final order granting the defendants’ motion to
dismiss is plenary. Nami v. Fauver, 82 F.3d 63, 65 (3d Cir.
1996) . This Court must accept as true the factual allegations in
the complaint and all reasconable inferences that can be drawn
therefrom, and determine whether, under any reasonable reading of
the pleadings, Appellant must be entitled to relief. Id.
{citing Holder v. City of Allentown, 987 F.2d 188, 194 (3d Cir.
1993)). The complaint will be deemed to have alleged sufficient
facts if it adequately put the defendants on notice of the

essential elements of the plaintiff’s cause of action. Id.

2At a status conference held on April 5, 2002, the trial court stayed
discovery pending its decision on the motions to dismiss.
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IV. DISCUSSION

A. Whether there is a proper legal baszis for applying a more

stringent pleading standard to an action for defamation.

In granting the motion to dismiss, the trial court held that
a complaint for defamation is gubject to a more stringent
pleading standard than the short and plain statement required by
Rule 8(a) (2) of the PFederal Rules of Civil Procedure. Citing
Ersek v. Township of Springfield, Delaware County, 822 F.Supp.
218, 223 (E.D.Pa. 1993) and Manns v. The Leather Shop, 36 V.I.
214, 218-19 (D.V.I. 1997), the court held that the complaint must
state what defamatory statements were made, by whom, and to whom.
Id. As the complaint did not state to whom the defamatory
statements were publighed, the action was dismissed.

Appellant argues that the trial court erred in applying a
more stringent standard for pleadings in a defamation action when
Rule 8 of the Federal Rules of Civil Procedure only reguires a
“short and plain statement of the claim showing that the pleader
ig entitled to relief.” See Fed. R. Civ. P. 8.

In Ersek v. Township of Springfield, Delaware County, 822
F.Supp. 218, 223 {E.D.Pa. 1993 the Distriect Court for the Eastern
District of Pennsylvania held that a “complaint for defamation
must, on its face, specifically identify what allegedly

defamatory statements were made by whom and téo whom.” In support
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cf this helding, the Ersek court relied on Moses v. McWilliams,
379 Pa.Super. 549 A.2d 950, 960 (1988). Moses cites to another
Perinsylvania Superior Court case, Gross v. United Engineers &
Constructors Inc., 302 A.2d 370, 372 (1973), which reveals that
the strict pleading requirement in defamation actions stems from

Pennsylvania law.?

Ag there is no law in the Virgin Islands
authorizing a heightened pleading standard, these cases are
inapposite. See alsc Jones v. Johnson & Johnson , 1995 WL 549042
at *1 (E.D.Pa. Sept.13, 1995) (“Pennsylvania law requires
pleading with heightened specificity in defamation cases,” but
under the federal rules, more stringent pleading is not
required) ; Krochalis v. Insurance Company of North America , 629
F.B8upp. 1360, 1368 (E.D.Pa. 1985) (“Pederal pleading practice may
not require the stringent particularity of pleading defamation
claims that Pennsylvania practice requires.”)

Moreover, the holding in Ersek was abrogated by Joyce v.
Alti America, Inc., 2001 WL 1251489 * 2 (E.D.Pa. Sept. 27, 2001),
which held that “Federal Rule of Civil Procedure 8(a), and not
Pennsylvania law, provides the standard of specificity applicable
to a plaintiff’s defamation claim.” {(citing Tuman v. Genesis
Agsociates, 935 F.Supp. 1375, 1391 (E.D.Pa. 1996).

In Manng v. The Leather Shop Inc., 960 F.Supp. 925, 928

23 Anderson Pa. Civil Practice § 1019.8 (1969).
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(D.V.I. 1997), the district court also held that *“[aln allegation
of defamation in a complaint is subject to a more stringent
standard of pleading under Rule 8 than is usually the case.” See
also Frorup-Alie v. V.I. Housing Finance Authority, 2003 WL
23515136 *7 (D.V.I. Oct. 26, 2003) (“plaintiff must give the
defendant proper notice by pleading the content of the defamatory
statement, who made it, to whom the statement was published, and
when” ) .

Manns, however, relied on the reasoning in Ersek, as well as
Wright and Miller's Federal Practice and Procedure.® Section 1245
of this treatise states that although the standard for
successfully pleading defamation tends to be more stringent than
mogt other claims, the federal rules do not reguire special
pleadinge, and that “all the plaintiff technically is reguired to
do is state a claim for which relief may be granted.” C. Wright &
A. Miller, Federal Practice and Procedure § 1245, p. 429 (2d ed.
1990) .

Despite the trial court’s reliance upon them, noné of these
authorities provides a proper basis for applyirng a stringent
pleading standard to defamation actions. See also VECC, Thnc. v.

Bank of Nova Scotia, 296 F.Supp.2d 617, 621 n.2 (D.V.I. 2003)

Charles A. William and Arthur R. Miller, Federal Practice and
Procedure § 1245, p. 429 (2d ed. 1990).
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(*This Court is not convinced that it is appropriate to apply a
more stringent pleading standard to claims for defamation.”)

In sum, heightened pleading requirements conflict with Rule
8{a)’'s simplified pleading standard.5 A complaint is required to
simply “give the defendant fair riotice of what the plaintiff’s
claim is and the grounds upon which it rests.” Conley v. Gibson,
355 U.S. 41, 47 (1957) {(citations omitted). Thus, it is
“imposgible to squsare the ‘heightened pleading standard’
with the liberal system of ‘notice pleading’ set up by the
Federal Rules.” Leatherman v. Tarrant County Narcotics
Intelligence and Coordination Unit, 507 U.S. 163,

168(1993) (citations omitted) .® The trial court, therefore, erred
in applying a heightened pleading standard to this Appellant’s
defamation complaint.

To state a claim for defamation under Virgin Islands law, a
plaintiff must plead facts which establish four basic elements:
(1) a false and defamatory statement concerning another; (2) an

unprivileged publication to a third party; (3) fault amounting to

5Super. Ct. K. 7 provides: “The practice and precedire in the Superior
Court shall be governed by the Rules of the Superior Court and, to the extent
not incongistent therewith, By . . . the Federal Rules of Civil Procedure. ”
As there is no Superior Court rule governing pleadings, the Court must look to
the Federal Rules of Civil Procedure.

 The Federal Rules already address the need for greater particularity
in pleading certain actions, *[el/xpressio inius est exclusion alterius.” Id.:
See, e.g., Fed. R. Civ. P. 9.
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at least negligence on the part of the publisher; and (4) either
the acticnability of the statement irrespective of "special harm"
or the existence of "special harm’ caused by the publicaticn. See
Restatement (Second) of Torts § 558; see algo Manns, 960 F. Supp.
at 929 (citing Ross v. Bricker, 26 V.I. 314, 770 F. Supp. 1038,
1042 (D.V.I. 1991)

Here, Plaintiff Wayne James specifically identified
allegedly false and defamatory statements which the Appellees,
allegedly made about his trustworthiness, moral character, and
business gsagacity. He further alleges that the Appellees made
these defamatory remarks to a Channel Eight News reporter on
local television. Finally, James alleges that, as a result of the
Appellees’ actions, he has suffered both damage to his
prefessional reputation and a "loss of economic epportunities, "
as well as psychelogical damages, physical injuries, medical
expenses, humiliation, mental anguish, pain and suffering." The
Court is satisfied that these allegations set forth the elements
of a claim for defamation with encugh detail to survive a motion

to dismigs.?

'?The'narrow igasue te be decided on a 12(b) {6} moticm to dismiss "is not
whether plaintiff will ultimately prevail but whether the claimant is entitled
to offer evidence to support [his] claims." VECC, Inc. v. Bank of N.S., 296 F.
Supp. 2d 617, 623 (D.V.I. 2003); Burlingtomn, 114 F.3d at 14290.



Wayne James v. Linda Morgan et al.
D.€.Civ.App. No. 2002/123
Memorandum Opinion

Page 10

V. Conclusion

Fer the aforemeritioned reasons, we will reverse the order

granting the motion to dismiss and remand for further

proceedings. An order consistent with this opinion shall follow.



